IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

Rl CHARD ALLEN GERBER, ET AL. : ClVIL ACTION
: NO. 02-241
Plaintiffs,
V.
EDWARD SWEENEY, ET AL.,

Def endant s.

ORDER- MEMORANDUM

AND NOW this __ day of March, 2003, upon review of
defendants’ notions to dismss (doc. nos. 35-1 & 42-1),
def endants’ notions for summary judgnent (doc. nos. 35-2 & 42-2),
and plaintiffs’ responses thereto, it is hereby ORDERED t hat
defendant Ethier’s notion to dism ss (doc. no. 35-1) and the
Lehi gh County defendants’ notion to dism ss (doc. no. 42-1) are
CGRANTED in part and DENIED in part, and that defendant Ethier’s
notion for summary judgnment (doc. no. 35-2) and the Lehigh County
def endants’ notion for summary judgnent (doc. no. 42-2) are
DENI ED wi t hout prejudice. The reasons for the decisions are as
foll ows:

Richard Allen CGerber (“Cerber”) was and Charl es
Shumanis 11l (“Shumanis”) (collectively referred to as
“plaintiffs”) is a sentenced prisoner in the Lehigh County Prison
(“LCP"), in Allentown, Pennsylvania. Plaintiffs allege that the

actions and/or inaction of the defendants caused plaintiffs to be



subjected to certain conditions of confinenment which violate the
Ei ght h Arendnent to the United States Constitution. They bring
this action pursuant to 28 U S.C. § 1983.

Richard Ethier (“Ethier”) is the Food Services Director
for Canteen Correctional Food Service, al/k/a Conpass G oup USA,
Inc. (“Canteen”), a private corporation that contracted with LCP
to provide food services to inmates. Plaintiffs allege that
while they were confined in disciplinary segregation, defendant
Et hi er, acting on behalf of Canteen and LCP, served them foods
that differed fromthose food itens that were provided to the
general prison population. Specifically, plaintiffs allege that
t he general prison population was served mlk and fruit juices,
but that while in segregation, these itens were substituted with
various solid foods, and that water was the only beverage
provided to inmates in segregation. Plaintiff Gerber further
al | eges that he had been prescribed a special diet by prison
medi cal officials. Finally, plaintiffs allege that Ethier was
aware of their requests that they be served the sane food
products, while in segregation, as the general prison popul ation,
and that Ethier never responded to these requests.

To state a clai munder section 1983, "a plaintiff nust
allege the violation of a right secured by the Constitution and
the laws of the United States, and nust show that the all eged

deprivation was conmtted by a person acting under color of state



law." West v. Atkins, 487 U S. 42, 48 (1988). The plaintiff
nmust al so allege that the deprivation occurred as a result of the
defendant’s deliberate indifference to the plaintiff’s rights.

Wlson v. Seiter, 501 U S. 294, 303-04 (1986).

Ethier, while not a state enpl oyee, does not appear to
contest plaintiffs’ assertion that he acted under color of state
| aw. Moreover, upon review of the enpl oynent arrangenent between
Et hier’s enpl oyer and the prison authorities, the court finds
that there exists a sufficiently close nexus between the state,
via LCP, and the challenged action, such that the private
behavi or of defendant Ethier is “fairly attributable to the

state” itself. West v. Atkins, 487 U S. 42, 49-51 (1988); see

G oman v. Toenship of Manal apan, 47 F.3d 628, 638-39 (1995); see

al so Brent wod Acadeny v. Tenn. Secondary Sch. Athletic Assoc.,

531 U. S. 288, 295-96 (2001) (a challenged activity or action by a
private actor constitutes “state action” when “a private actor
operates as a willful participant in joint activity with the

[s]tate or its agents,” when the private actor “is controlled by
an agency of the [s]tate” or “delegated a public function by the
[s]tate,” or when the state is “entwined in [the private party’s]
managenent or control”). Ethier hinmself admts that his actions
as Food Services Director for Canteen were conpletely controlled

by LCP. Accordingly, Ethier’s provision of food to i nmates at

LCP constitutes an action under color of state |law for the



pur poses of section 1983.

On the other hand, Ethier argues that under the facts of
this case, as asserted by the plaintiffs, the plaintiffs were not
deprived of any right secured by the laws of the United States.
Et hi er al so contends that even if the rights of the plaintiffs
were violated, plaintiffs cannot denonstrate that Ethier acted
with deliberate indifference.

(1) Plaintiffs v. Ethier

a) Nutritionally inadequate diet claim

Al t hough inmates do not have a constitutional right to

be served any particular type of food, Burgin v. N x, 899 F.2d

733, 734-35 (8th Gr. 1990), the Ei ghth Anendnent prohibition
agai nst cruel and unusual punishnent requires that inmates be
served "nutritionally adequate food that is prepared and served
under conditions which do not present an i mmedi ate danger to the
health and well being of the inmates who consune it." Ranbs v.

Lamm 639 F.2d 559, 571 (10th G r. 1980), cert. denied, 450 U. S

1041 (1981), cited in, Peterkin v. Jeffes, 661 F. Supp. 895, 922

(E.D. Pa. 1987), vacated in part on other grounds in, Peterkin v.

Jeffes, 855 F.2d 1021 (3d Cir. 1988); see Robles v. Coughlin, 725
F.2d 12, 15 (2d Gr. 1983). In this case, plaintiffs do not
assert that their neals were prepared or served in a nmanner which
j eopardi zed their health. Thus, the issue before the court is

whet her the nmeals provided to the plaintiffs, while they were in



segregation, were nutritionally adequate.
Ethier relies heavily on this court’s decision in

Wllians v. Lehigh Dep’t of Corrections, 79 F. Supp. 2d 514 (E. D

Pa. 1999), in which the court granted defendant’s notion for
sunmmary j udgnment on issues substantially simlar to those present
here. Wth regards to plaintiff Shumanis, WIllians, is
practically indistinguishable fromthe case at bar. See
Wllians, 79 F. Supp. 2d at 518. The allegations in the
conplaint, as they pertain to Shumanis, are essentially identical

to the allegations nade in Wlliams. See id. Like WIIians,

Shumani s has failed to allege any facts that could establish that
the neals provided to himwere nutritionally inadequate.

Accordi ngly, Shumanis’s clains against Ethier will be dism ssed
wi th prejudice.

Wth regards to plaintiff Gerber, however, Wllianms is
readi |y distinguishable fromthe nmatter presently before the
court. Unlike WIIlianms, Gerber has alleged that he is subject to
a nedically prescribed special diet. In considering Ethier’s
motion to dismss, the court nust accept as true all factual
al l egations nmade in the conplaint and all reasonabl e inferences

that can be drawn therefrom Ranson v. Marrazzo, 848 F.2d 398,

401 (3d Cir. 1988). The notion should be granted only if “no
relief could be granted under any set of facts which could be

proved.” 1d. Accepting as true Gerber’s allegation that he is



subject to a special diet, through proper discovery, Gerber could
obtain credi bl e evidence sufficient to prove that, in |ight of
his nedically prescribed diet, Ethier’s and LCP' s substitution of
certain solid foods for fruit juices and mlk resulted in Gerber
bei ng subjected to a diet that was not nutritionally adequate for
him Under these circunstances, Gerber would be able to
establish that his right, under the Ei ghth Anendnent, to be
served a nutritionally adequate diet while incarcerated was
viol ated by Ethier and LCP.

As stated above, Ethier also contends that plaintiffs
have failed to state a clai munder section 1983 because they did
not allege sufficient facts to establish that Ethier acted with
deli berate indifference. To prove deliberate indifference,
plaintiff nmust establish that defendant knew that plaintiff faced
a “substantial risk of serious harm” but disregarded “that risk
by failing to take reasonabl e neasures to abate it.” Farner v.

Brennan, 511 U.S. 825, 847 (1994); see Singletary v. Pa. Dep’t of

Corrections, 266 F.3d 186, 193 n.2 (3d G r. 2001) (stating that

t he general standard for a 8 1983 deliberate indifference claim
is set forth in Farnmer). 1In their conplaint, the plaintiffs
specifically allege that they raised their concerns to defendant
Et hier, and that Ethier never responded. Accepting these
allegations as true, it is reasonable to infer that Ethier knew

that not providing Gerber with a diet in accordance with that



whi ch had been nedically prescribed to himcould result in a
substantial risk of serious harmto Gerber’s health and that by
continuing to fail to provide Gerber with a nutritionally
adequate diet, Ethier unreasonably disregarded that risk.
Accordingly, the court finds that Gerber has successfully alleged
deli berate indifference on the part of Ethier.

b) O her clains

It should be noted, however, that the plaintiffs did
not all ege know edge on the part of defendant Ethier with regards
to the other clains in their conplaint. Therefore, the court
finds that plaintiffs have, indeed, failed to state a section
1983 claimagainst Ethier with regards to any other claim

c) Legal defenses

Finally, Ethier argues that he cannot be sued in his
official capacity because, in that capacity, he is not a “person”
for the purposes of liability under section 1983, and that under
the doctrine of qualified immunity, he cannot be sued in his
i ndi vi dual capacity. Wth regards to clains brought agai nst
Ethier in his official capacity, it is well established that
state officials sued in their official capacities are not subject

to damages liability under section 1983. See WII v. M chigan

Dep't of State Police, 491 U S. 58 (1989); 42 U.S.C. § 1983.

Accordingly, the court finds that Ethier cannot be |iable for

damages to the extent he is sued in his official capacity.



As previously stated, Ethier has also raised the
defense of qualified imunity. First of all, the court notes
that, under the present state of the | aw, serious doubts exist as
to whether Ethier, a private actor, nmay even assert the defense

of qualified imunity. See Richardson v. MKight, 521 U S. 399,

403-13 (1997) (holding that private prison guards do not enjoy
immunity fromsuit under the doctrine of qualified i munity);

Wl fe v. Horn, 130 F. Supp. 2d 648, 656 (E.D. Pa. 2001) (“[u]nder

the current state of the Iaw, private individuals who contract
with the state to provide prison services do not appear entitled
to qualified inmunity”). Assum ng arguendo that the defense of
qualified imunity is available to Ethier, the court finds that,
under the given facts, Ethier is, nonetheless, not entitled to
qualified imunity.

State officials performng their discretionary
functions are shielded fromliability if “their conduct does not
violate clearly established statutory or constitutional rights of

whi ch a reasonabl e person woul d have known.” W I|son v. lLayne,

526 U.S. 603, 609, 119 S. C. 1692, 143 L. Ed 2d 818 (1999). The
first question is to determ ne whether Ethier’s conduct

constituted a violation of a constitutional right. See Saucier

v. Katz, 533 U S 194, 201, 121 S. . 2151, 150 L. Ed 2d 272
(2001). In doing so, the court nust “arrange the facts in the

light nost favorable to the plaintiff, and then determ ne



whet her, given precedent, those ‘facts,’” if true, would

constitute deprivation of a right.” WIson v. Russo, 212 F. 3d

781, 786 (3d Cir. 2000).

The second step in conducting the qualified inmunity
analysis is to determ ne whether the constitutional right was
clearly established, or, in other words, “whether it would be
clear to a reasonable [official] that his conduct was unlawful in
the situation he confronted.” Saucier, 533 U S. at 202. “The
contours of the right nmust be sufficiently clear that a
reasonabl e of ficial would understand that what he is doing

violates the right.” Anderson v. Creighton, 483 U S. 635, 640

(1987). The issue becones, given the established | aw and the
information avail able to the defendant, whether a reasonable
official in the defendant’s position could have believed that his

conduct was lawful. See Doe v. Delie, 257 F.3d 309, 318 (3d Cr.

2001).

For the reasons set forth in the above anal ysis,
accepting Gerber’s allegations as true and drawi ng all reasonable
inferences in his favor, Ethier’s failure to provide Gerber with
a diet that confornms with that which he had been nedically
prescribed constitutes a violation of Gerber’s constitutional
right to be provided a nutritionally adequate diet while
incarcerated. Furthernore, an inmate’s right to a nutritionally

adequate diet, as provided under the Ei ghth Anendnent’s



prohi biti on agai nst cruel and unusual punishnment, was clearly
established at the tine of the all eged constitutional violation.
Gerber’s confinenent at LCP commenced in Novenber of 2001, over
twenty years after the Tenth G rcuit announced the “nutritionally

adequate” standard in Ranbs. Ranpbs, 639 F.2d at 571. Since

then, and ranging fromtw to fifteen years before Cerber’s

i ncarceration at LCP, a nunber of courts in this district have

recogni zed and enforced the standard enunci ated in Ranps. See

Wlliams, 79 F. Supp. 2d at 518; Justice v. Zimernman, 1990 W

20196, *8 (E.D. Pa. Feb. 28, 1990); Hassine v. Jeffes, 1989 W

104801, *5 (E.D. Pa. Sept. 7, 1989); Peterkin, 661 F. Supp. at

922; Qutterbridge v. Omens, 1986 W. 12019, *1 (E.D. Pa. Cct. 22

1986). Additionally, although not dispositive, Ethier hinself
concedes the he knew that inmates have a right to a nutritionally
adequate diet. Accordingly, accepting as true Cerber’s

al l egations that he was subject to a nedically prescribed diet,
that Ethier knew of his dietary needs and that the neals Ethier
provided to Gerber did not satisfy his nmedically prescribed
dietary needs, the court finds that it would be clear to a
reasonabl e prison food services director that this conduct is
unl awful and that a reasonable person in defendant’s position
coul d not have believed this conduct to be |lawful. Therefore,
the court finds that Ethier is not entitled to the defense of

qualified imunity, even if the defense is avail able.

10



For the foregoing reasons, Ethier’s notion to dismss
is denied to the extent that it seeks to dism ss Gerber’s claim
that he was served a nutritionally inadequate diet while in
segregation. FEthier’s notion is granted, however, w th regards
to all other clains in plaintiffs’ conplaint. Accordingly, al
cl ai s agai nst Ethier, except Gerber’s nutritionally inadequate

diet claim are dism ssed.

(2) Plaintiffs v. Lehigh County Defendants

a) Nutritionally inadequate diet clains

Plaintiffs al so assert a nunber of clains, including
t hose di scussed above, agai nst a nunber of other individuals
collectively referred to as Lehigh County defendants.! Wth
regards to plaintiffs’ nutritionally inadequate diet clains, the
anal ysi s enpl oyed above is equally applicable here. Accordingly,
pl ainti ff Shumanis’s cl ai magainst the Lehigh County defendants
for a nutritionally inadequate diet is dismssed, but plaintiff
Cerber’s is not. Plaintiffs’ remaining clains are addressed
bel ow.

b) Ot her conditions of confinenent

A nunber of plaintiffs’ remaining clainms against the

Lehi gh County defendants may be exam ned together. First, in

! Edward Sweeney, Dal e Meisel, Janes Bl oom Nancy
Affl erbach, Cynthia Ebizio, N cole Rasely, Sgt. Brian Dugan, Sgt.
Scott Dergham Sgt. Tom Koch, C. O Chris Begel and C. O Dave
M nda are referred to collectively as the Lehigh County
def endant s.

11



par agraph one of their conplaint, plaintiffs claimthat a nunber
of the Lehigh County defendants violated their constitutional
rights by denying them Saturday mail delivery throughout their
i ncarceration. Second, in paragraph two of the conplaint,
plaintiffs allege that the Lehigh County defendants viol at ed
their rights by denying them a newspaper subscription while in
segregation. Third, plaintiffs contend, in paragraph six of
their conplaint, that their cells were not cleaned for
approxi mately ei ght weeks. Fourth, in paragraph seven,
plaintiffs allege that during the sane tinme period, they were
of fered |l aundry services only five tines, they were provided with
clean linens only twice and they were not provided cl ean
bl ankets. Fifth, in paragraph eight, plaintiffs allege that they
were prohibited from possessing certain personal itens while in
segregati on.

“The primary responsibility for operating prisons
bel ongs to prison adm nistrators, to other state | aw enforcenent
officials and to the state |egislature,” and does not belong to

the courts. Peterkin v. Jeffes, 855 F.2d 1021, 1032 (3d Gr.

1988). Furthernore, prison authorities are given substanti al
deference with regards to the adoption and inpl enentation of

prison regul ations and policies. See Washington v. Harper, 494

U. S 210, 223 (1990) (holding that prison regul ations and

policies are valid so long as they are “reasonably related to

12



| egitimate penol ogical interests”). Accordingly, only a
significant deprivation of an inmates rights will rise to the
| evel of “cruel and unusual punishnent” under the Eighth

Amendnent. See Peterkin, 855 F.2d at 1023-25 (stating that

Ei ght h Arendnent judgnents should not be nerely the subjective
vi ews of judges, and that prison conditions violate the Eighth
Amendnent only when they “deprive inmates of the m ninal
civilized neasure of |life' s necessities”). Although this
standard is an anorphous one and“nust draw its neaning fromthe
evol vi ng standards of decency that mark the progress of a

maturing society,” Rhodes v. Chapman, 452 U.S. 337, 346 (1981),

by canvassing the cases where courts have not found the
allegation to rise to the level of an Ei ghth Anendnent viol ation,
it is clear that the allegations nade by plaintiffs with regards
to the above clains are not sufficiently serious to constitute

cruel and unusual punishnment. See, e.qg., WIllianms, 79 F. Supp.

2d at 518-19 (no Ei ghth Anendnent viol ati on where prisoner was
restricted to limted showers and shaves, and subject to

tenporary restrictions on reading materials); Young v. Berks

County Prison, 940 F. Supp. 121, 123-24 (E.D. Pa. 1996) (no

Ei ght h Arendnent violation where inmate was often forced to wear
ill-fitting, dirty or torn cloths because these conditions were
not sufficiently serious enough to constitute cruel and unusual

puni shnent); OGdomv. Tripp, 757 F. Supp. 1491, 1493 (D.C. M.

13



1983) (prisons denial of Saturday mail delivery to i nmates does
not constitute cruel and unusual punishment). Accordingly,
plaintiffs having failed to allege a deprivation of their rights
sufficiently serious to constitute an Ei ghth Amendnent viol ation
wWth regards to the clains contained in paragraphs one, two, SiX,
seven and eight, these clains are di sm ssed.

c) Gievance and property receipt system

In paragraph three of their conplaint, plaintiffs
chal | enge the adequacy of the LCP grievance system and property
recei pt system |n paragraph ten of their conplaint plaintiffs
chal | enge the system by which inmates in segregation are
adm nistratively reviewed. Nowhere in the conplaint, however, do
plaintiffs allege harmof any kind, including constitutional
injury. There can be no section 1983 liability, however, where
there is no violation of the plaintiff’s constitutional rights.

See Brown v. Pa. Dep’'t of Health Energency Med. Servs. Training

Inst., --- F.3d ---, 2003 W 148919, at *8 (3d Gr. Jan. 22,
2003). Accordingly, the plaintiffs having failed to allege the
violation of a constitutional right therein, plaintiffs’ clains,
as set forth in paragraphs three and ten of the conplaint are

di sm ssed w t hout prejudice.

d) Access to court

I n paragraph twelve of the conplaint, plaintiffs allege

that they have been denied access to the facility law |ibrary and

14



that the only neans by which they could obtain the necessary
materials to conduct |egal research was to submt request slips.
This precise issue was recently addressed by this court in

Wllianms v. Lehigh Dep’'t of Corrections, 79 F. Supp. 2d 514 (E.D

Pa. 1999). In WIlians, the court noted that this claimdoes not
constitute an Eighth Arendnent claim but rather a First
Amendnent access to court claim and that, in this context,

pri soners have “no free-standing rights to a law library or |egal
assi stance” and that, “libraries and other assistance are sinply
t he neans by which prisoners gain the right to access the court.”

Id. at 518 (quoting Reynolds v. Wagner, 128 F.3d 166, 183 (3d

Cir. 1997)). The court further noted that to bring a viable
claimfor denial of access to court, an i nmate nust show “direct

injury.” 1d.; see Reynolds, 128 F.3d at 183. 1In this case, as

in Wllians, plaintiffs do not allege that they were “unable to
raise a claim[they] wished to raise or that [their] efforts in
any pending action were prejudiced because of [their] inability
to acquire needed materials.” WIllianms, 79 F. Supp. 2d at 518.

To the contrary, as in Wllians, the plaintiffs acknow edge that
they were able to receive the necessary legal materials fromthe
facility library via request slips. Therefore, plaintiffs have
failed to state a claimfor denial of their right to access the
court. Accordingly, this claimis dismssed.

e) Opportunity for recreation and exercise

15



I n paragraph four of their conplaint, plaintiffs allege
that, while in segregation, they were afforded only outside
recreational opportunities, but were not provided adequate

out door apparel. As noted by the Third Crcuit in Peterkin v.

Jeffes, 855 F.2d 1021 (3d Cir. 1988) and conceded by defendants,
meani ngful recreation “is extrenely inportant to the
psychol ogi cal and physical well-being of inmates.” |[d. at 1031.
The Third CGrcuit has held that i nmates have a constitutional
right to regular exercise. [|d. Moreover, although inmates are
generally not entitled to be provided with any particul ar type of
clothing, they are entitled to suitable clothing for exercise

under the circunstances. See Wllians, 79 F. Supp. 2d at 518.

When inmates are restricted to only outside recreation and not

gi ven appropriate clothing, they must choose between losing their
recreational privileges or having to go outside with inproper
clothing. See id. Either choice could result in serious
detrinental effects to the inmate’s physical and psychol ogi cal
wel |l -being. It necessarily follows that plaintiffs nmust be

af forded i ndoor recreation during inclenment weather or be

provi ded with appropriate clothing for outdoor recreation.
Plaintiffs allege that they were given neither. Thus, plaintiffs
essentially allege that they were constructively denied their
right to regular recreation and exercise. Plaintiff’s further

al | ege that defendant Sweeney was nade aware of their condition.

16



Accordingly, the court finds that the plaintiffs have adequately
al | eged that defendant Sweeney acted with deliberate indifference
to their health and safety, and therefore, violated their Ei ghth

Amendnent rights. See WIlson v. Seiter, 501 U S. 294, 303-04

(1991) (stating the elenents of a section 1983 cl ai munder the

Ei ght h Arendnent); see also Ranson, 848 F.2d at 401 (stating

plaintiff’s burden on a notion to dismss). Therefore, the
Lehi gh County defendants’ notion to dismss is denied to the
extent it seeks to dismss the clains alleged by plaintiffs in
par agr aph four of their conplaint.

f) Haircuts and personal hygi ene

In paragraph five of plaintiffs’ conplaint, plaintiffs
allege that the individuals at LCP who are in charge of providing
hai rcuts and certain personal hygiene products to the inmates are
not qualified to do so and that, as a result, the groom ng
utensils used on and provided to inmates are not properly cleaned
and sterilized, which places inmates at risk of contracting
di seases. Plaintiffs further allege that a nunber of the
def endants were nade aware of these alleged practices, but did
nothing to correct the practice. The defendants do not
specifically address these allegations in their notion to
di smiss. Accepting plaintiffs’ factual allegations as true, the
court finds that plaintiffs have alleged sufficient facts which,

if proven, would support a finding that the Lehigh County

17



defendants acted with deliberate indifference to their health and
safety by supplying plaintiffs with groom ng utensils that placed
themat risk of disease. See WIlson, 501 U S. at 303-04: Ranson,
848 F.2d at 401. Therefore, the Lehigh County defendants’ notion
to dismss is denied to the extent it seeks to dism ss these

cl ai ns.

g) Blood pressure nonitoring

Finally, in paragraph el even of the conplaint,
plaintiff Gerber alleges that he requires daily nonitoring of his
bl ood pressure and that no such nonitoring was provided while he
was in segregation. Under the standards enunci ated above, the
court finds that CGerber has, indeed, stated a claimfor
deli berate indifference to his serious nedical needs with regards
to the allegations nade in paragraph el even of the conplaint.
Accordi ngly, defendants’ notion to dismss this claimis denied.

3) Concl usion

In sum all clainms are dism ssed agai nst Ethier and the
Lehi gh County defendants except: 1) plaintiff Gerber’s claimthat
he was subjected to a nutritionally inadequate diet while in
segregation; 2) plaintiff Gerber’s claimthat he was denied
adequate nedical treatnent and nonitoring while in segregation;
3) plaintiffs’ claimthat they were denied their right to regul ar
recreation and exercise; and 4) plaintiffs’ claimthat, as a

result of LCP s inproper cleaning and sterilization of groom ng

18



utensils, plaintiffs are placed at risk of contracting di seases.

The court notes that, according to the plaintiffs, only
plaintiff Shumanis is currently incarcerated at LCP, and
therefore, only he has standing to seek injunctive relief. The
court further notes that defendants Carol Sumrers, CGeorge Wi ser,
Wexford Health Services and Peter Seagraves have not submtted a
nmotion to dism ss, nor have they joined in the notions submtted
by the other defendants. Accordingly, all clains against these
def endants renmai n pendi ng.

Finally, the court finds that with regards to the
def endants’ notions for summary judgenent, because the parties
have not taken discovery, there is insufficient evidence on the
record to enable the court to determ ne whether or not a genuine
issue of material fact exists as to plaintiffs’ remaining clains
at this stage of the litigation. Therefore, the court finds that

summary judgnent at this tinme would be premature.

AND I T IS SO ORDERED.

EDUARDO C. ROBRENO, J.
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